
.STATE OF VERMONT
'Water ResourcesBoard

Appeal~of Harold Masterson,
Chester Ketcham and
George Devoid re: ”
Proposed Encroachments ~,~~’
into Lake Dunmore,  .VT ‘,

,-‘,,;Y~~. _,.

:._..I~~
:.INTR~DuCTI~N

. . . . ..~ .’
‘..:Eoilowlng':#public  hearing~son March

1987 at Middlebury,  Vermont the' hearing

29.V.S.A. 940~6
Findings of Fact,.' ',
Conclusions of Law'and  .‘~‘I
Order

nary Findings 'of Fact onAprill5,  1987. All parties tom this
proce,eding received~copies  of~the preliminary findings and were
given an opportunity to respond in writing. The Agency of
Environmental Conservation,and  the appellants filed proposed
Eindings of fact. ""

'On the basis of its record in this matter, the'water Re-
sources Board makes the fol,lowings~  findings o.f fact and con-
elusions of~law.  ”

1.

2.

I.

,’

FINDINGS OF FACT AND CONCLUSIONS OF LAW i

~~:The  Water Resources Board,adopts intheir entire,ty~  th,e'  ,~
prel&nina_ry  findings of fact issued by the~hearing referee'
on April 15,, ,,1987.

The natural. surroundings' in the generai vicinity of the
.~.proposed encroachments~have  been substantially ,altered by

,’ existing residential development and encroa#unents:.  The ‘,‘~
;:~visual impact, of .the 'proposed encroachments are:not~ di~stin-.
,guishable  from the cumulative visual impact of the existing~~

~'.encroachments  land development intheir immediate vicinity.~
.Acc.ordingly,:  the~Boar~d con&udes'.thatthe appellant's ,,
,proposed'.,entiroachmentssare consistentwith  the, natural ,~

~~~?~~~“~“d’f‘9”  6~ ~: ,, :

~~,In,its  'decision,;the Department of Water Resources concluded
.~ that the proposed encroachments adversely~affected fish .,'
:~:habitat,for two reasons (preliminary finding #28).

.The,first reason for, denial was the Department's.conclusion,
~that:the.,extent  of the encroachments beyond the mean water

,: level me~ant  that "importan~t fish habitat has been lost due
to wall' and deck'construction." In evaluating impacts on
fish habitat the'Department relied heavily on the written

'-'comments of the District~Fi6herie.s  Biologist. The District
Fisheries Biologist made 'no evaluationof the importance of
the fish habitat at the site of the proposed encroachments.
His written comments (appellant's exhibit #8 and Preliminary
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1.

Finding #24).were ba.$ed.not on any site specific evaluation
but'rather reflect a "generic position" opposing,all,  or
virtually-all, encro~achnients irrespective of theiractual
impact'on fish habitat.

,_~ ;

The,Di.strict  Fisheries Biologist testified' that the proDo&d
encroachments could in.',fact have a~,beneficial  impact one fish
habitat~by  reducing~  shoreline erosion and theleby,:eliminat-'...:,
ingturbid~~water  conditions;~ ,, ‘.. ~.‘~y

The second,  reason' given'bythe Dep,artx&t :,~ater'Resources",',I
for its ~de,tennination"of  an adverse .impact on fish habitat
was: \ ~.

",The cinnu~ative  impac't of similar shoreline con'
~struction could.subetantia1J.y reduce the habitat
necessary to sustain the sources of,indigenous fish
species."

As the Board has concluded ~'previously.  IIn re: LaFleur v.
Department-of Water Resources, 1984),,29~V.S.A.~§405(b)
requires, the assessment of the ,impact of any proposed
encroachment inkonjunction withy all'other  exfstinq'en-
croachments.~  'The consideration of the,potential cumulative
effects of the possible future encroachments is neither ',
dontemplated nor authorized by existing~law;

The proposed encroaahmentsmay have a'.beneficial'impact on
fish habitat:by  reducing. shoreline erosion;.therefore,the.,~.
Board concludes that thee proposed~encroachments wills not
adversely~  affect fish' habitat. ~; .~ ,~

:

To the extent that they~are not Incorporated in the forego-
ing, '~all.requested'findingsof  fact proposed by the parties,
dare: hereby denied. ..,

'The en&oachment.s proposed by ~the appel,$ants wilr not
adversely affectthe ,public,good within the meaning .of 29
V.S.A.I  9405(b).',

On the basis of the'~above find~ings of faqt and conclusions
f law, the Water Resources Board,under  the~prdvisions of 29
.S.A. 8406 and 9408 hereby reverses the decision of the Depart-
ent of Water Resources~denying  Management,of  flakes and Ponds
pplications  #SS-,Sl (Harold'Masterson),  ~#85-86, (George Devoid)
nd #85-87 (Chester Xqtchak) for the construction of encroach-
ants into Lake Dunmore in the Town of Leicester. These en-
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.,

:roachments~ are hereby ,approved subject to the requirement that
they be constructed~in compliance with the application submitted
to the Department ,of, ,Water,Resources',(AppelJ.ant'~s.Rxhibits.#~,  4
nnd .S);~ '~ '...~ :,:. ,. ,'T7 :

i_ ,. .~
lone this +&day, of July; ,~I,987 ,.it Oberlin, ~Vermont.. .'~ ;:'~-,'.,

,. ..~,. ~.

Catharine B; Rachlin,~ Chairman ,~

joard~members  apirovings ~., ~~
:his decision;:

Katharine B. Rachlin.
William D. Countryman ’ ~‘I
Jilliam Royd Davies
rhomas'Adler  :~ ~

loard members not
jarticipating~  i

bavid ,M. Wilson
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~. ,'INTRODUCTION  ~~
:i~ .I,

Tn:;separate:  de&ionseach dated January 7, 1987 the. ‘:,_
)epartmentqoffWaterResousces  and Environmental Engineering
lenied the applications of,Barold  Masterson(#85-811, ,Chester
:etcham (#85-871, and~George~ Devoid~ (#85-86)'for  permits
uthorizing ~the constructionof encroachments into Lake Dunmore
.n the Town of Leic~ester.

On January 17,~ 1987,'Harold  Mas'terson',  Chester Ketcham and
George Devoid (appellants) each filed an appeal with the 'Vermont
later Resources Board. These appeals were consolidated.and~ a.
lublic hearing was conducted at Middlebury, Vermont on March 23,
987 and April 6, 198.6 by~a hearing referee appointed by'the ~,
'ermont Water Resources~  Board.

Appearances at this hearing were entered by the following
art&s:  :

~(a) .iHaroSd Masterson :,,

(b) 'Chester S. Ketcham ~~..

(c) George..Devoid" ::

(d) ~'Agency of:Environmental Conservation

(e) ~~~,Robert  Emil.0  1

”

During~  thecourse of th.e,hearing the following documents
ere entered i,nt.o the record:.,

Fellants Exhibit #I:~ The a'pplicationfor a permit under the.
rovisions of ,29 V.S.A., Chapter11 submitted by Chester Ketcham
3 the Department;of Water Resourkes~consisting  of: an
?plication form,~  attachment Awl one page of diagrams'describing
le proposed, encroachment and_.five color photographs of the
coject site.

Jpellants Exhibit #2: A photograph showing~the  Eetcham  property
Id the shoreline prior to construction of the proposed
Icroachment.
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Appellants~:,Exhibit #3: Three.color photographs showing the,  :
Masterson  ptoperty and e,nvircins before and during construction,~~~
of the proposed bulkhead ,anc? deck.

Appellants Exhibit X4: 'The application'for;a  permit under .the ”
provisions of 29 V,.S.A., Chapter 11 subdtted'by ,H&rolcl Masterson
to the:Department  of Water Resourceti:qonsisting of: .an .,,,’ .“:
app+Xttion foti, Attadhment'A, and Attachment B+ ;’ .,

Appell&s Exhibit'~#S: .The &pplication  ~'f6r~.a:pe~rmit':~under  ~the :?,;:
provisions of 29,V.S.A:,,  Chept&r,,ll ,submitted,by ~George'Devoid 'to
the bepartment of Water Resources,"c&isisting  of: an.appli,cation
form, Attachment~,A;  two pages of diagrams describing the proposed
encroachment',and six color.photographs showing the ~Devoid
properfy  and envirtins~an+.the  proposea~ bul&he+l ana deck ~?s
constructed.:

I.
Appellants Exhibit'#6~:
proposed encroachmdnt..

An undated  diagram of,Harold  Masterson's,~

Appellant& Exhibit 87: 'Four dolor photographs showing the
Ma~sterson property.end  environs and the'proposed bulkhead and
deck as constructed.

Appellants Exhibit .#8: ,Three letters, each'dated May 23, 1986,
addressed to Donald ,J. Manning, .Department o,f Water:Resources
from David R.~.Cailum,  ~District Fisheries~ Biologists  regarding the
Mastersoxi, Xetcham  'and Devoid applications for a permit under?the
pro$sionS of 29 V;S+A., .Chapter-1:.

R&ellants Exhibit 49: A document  en+$.&led  "Investigation ana
Determination of .Public,Good Concerning Applization~ X85-79.of
Maxwell  and MaricdOtis"  dated'January  7,~1987 signed by David,..
Slough,: Department, o,f WaterResources. .,:: .~

~.

$pdi.latit.s Exhibit"Pj.0: An'~affidavit by'&&nn ~Andres' dated March
20, .I987 with ~12 color.photdcjr+hs  ,of the,~M+zerson, Ketcham,  ana'.)evola.~properties.  ”

4ppellants Exhibit #12: An affidavit by Peter M&key &t&May
27,, 1986. :~.

sency Exhibit #l: A,diagram prepared by Paul J. Cumming~s,
department of Water:Resources ~dated June ,19, 19~86 showing the
<etcham bulkhead, deck and. docks as constructed.

igencv Exhibit #2: A diagrd'p&epar&d  by the Agency' of ~~
Znvironmental Conservation showing the Chester Ketcham, Harold
taster&n,  Maxwell-Otis and George Devoid bulkheads, decks and
iocks as constructed.

igency Bxhidit #3: A diagram prepared, by Paul j. Cummings,
lepartment  of Water Resources dated June 19, 1986 showing the
las,terson  bulkhead, deck and docks as constructed.
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Agency Exhibit $4:' A diagram prepared by Paul J. Cummings dated
June 19,, 1986 ,showing the~Devoid  bulkhead, deckhand docks as
constructed,

,’

Agency Exhibit 25: ,Three color hhotographs~  showing the Devoid
property and ~environs~ and the proposed bulkhead an deck as, “,,~:
c o n s t r u c t e d .  .~ ~~ ;:

Agency Exh~ibit, #'6i:‘: Two.color 'photographs, showing 'the Devoid: .~
property ,and environs .$ud the proposed'bul,khead,,and'~
constructed. .' ,.. :~;~ _ : 'I' ~,

Agency Exhibitif: Three ~color~ photographs showing
property and environs and the~'proposed bulkhead: and
constructed.' ..' ,, ~.

Agency Exhibit #8: Three color 'photographs showing
Property andyenvirons and the proposed bulkhead and
:onstructed.  ,.

4gency Exh~ibit; #9:, Three,color photographs showing
?ropertyrons.and~~the proposed bulkhead and
:onstructed.,

,the Masterson
deck ,as

the Masterson
deck as

the Ketcham
deck as.

igency Exhibit #lo: Three color ~photographs showing
property and environs and.the proposed..bulkhead and
zonstructed~.

the, Ketcham
deck as

igency Exhibit~#ll: 'Two ~color: photographs..showing.the-Maxwell
ind Marion~Otis  property and environs and the propo~sed  bulkhead
ind deck as constructed.,

igencv Exhibit 812:~ A record ~of water, levels, on Lake Dunmore" .~
:ecorded.by:the  'Department:of  Water Hesources~between  August ~1,972
%nd Novemberl,l86.~  : .~:

._
.~ ~;

..~
During the course of this 'proceeding the ,'foilowinrj'document,

ras ruled inadmissible-by the hearing referee:

Lppellant's Exhibit for identification #ll: ,An af,fidavit  by
1. Peter Wimmer dated April 2, 1987.

." PRELIMINARY F,INDINOS 0~ FACT

1. In Februarv of 1984 Harold Masters& built a retaining wall
or bulkhead on shoreline:property  on the Lake Dunmore. Mr.
Masterson owned the proper~ty  in question at the time of this
construction but has since sold it to Fred~ Couse.

The bulkhead was built to protect the shoreline from erosion
which'over a period ,of years had washed away ~soil to~the
extent that several trees had died and a cement stairway had
been undermined. The bulkhead was constructed of 6 inch by
6 inch timbers.backfilled  with stone. A portion of the' ”
bulkhead is covered by wood'decking which is cantilevered to
overhand~the Lake. (Appellants exhibits /3, 4,~ 6, and 7).
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2. .Chester'Ketcham, Maxwell and Marion Otis and.George Devoid
own shorelin~e property' on Lake Dunmore adjacent to the

'., property onwhich Harol~d Masterson constructed his bulkhead
in .February~ of 1984.

3~‘US
3. 'InFebruary and/orMarch  of 1985 bulkheads,were  constructed

~. .on behalf of Retch&, Otis 'and~Devoid.using construction
~~,~ ~materials.and~methods  identical to. those used by Harold .~

:~ .,
.~:,,,Mas.terson (Agency exhibits~  5-11). These~bulkheads  were~ also '~',
-,;;cconstr,ucte.d in.',order ~to protect then shoreline ~from further"
:~:‘:erorion~and..'~o prevent existing ~trees from'dying as a. res~ult
~. of previous erosion ~(Appellants exhibits.2'and  3).~ ~~~“‘.‘.,

4.

5.

6..

.,Prior to..construction of the bulkheads, wave action on windy
i dayscreated turbid water conditions adjacent to the
shoreline. Theowner of the shoreline property immediately

north of Ketcham, has placed one or more logs along the
shoreline in an,effort to ~protect against shoreline erosion.

I,
The water level on Lake Dunmore is controlled by a dam.
During the,summer; including the period between-June 1st and
September 15th, the water level is maintained at 53 inches
.as:measured  on the gage 'at the dam and fluctuates only one
'or two inches.

,During~the  winter montbs, including February and March', the
water level is maintained at 29 inches'on the gage or 24 ,zi
inches lower than during,the.  summer. The summer and winter
water levelsgenerally'  corre'spond  to ,the "high"~and "low";
',water levels referred to on the ~diagram portions of
.Appellants ~exhibits  l., 4,and 5;

~Title 29 V.S.A., Chapter li requires,.with  some exceptions
~(29 V.S;A.~5403(b)),,:a  permit fork encroachments which occur
beyond the shoreline asdelineated bye the.,mean water level

:.which isdetermined, on. the basis o,f rules adopted by,--the.
",Water- Resources Board. :..

7: On November. 14, 1972 the Water Resources Board adopted five
‘:~ rules;for,dete,rmining the mean water level for purposes of Jo

'~establishing  jurisdiction under 2,9 V,.S.A., Chapter 11. Rule
~’ 2, appliesto Lake Dunmore.  ,.

Rule :2. For those lakes and ponds that have an
artificial structure which controls the flow of water
at the outlet,. the'elevation of the spillway plus the
mean depth ,of flowage overthe spillway asmeasured,
during the period June 1 to September 15 or that level
which has been customarily maintained during the said

period if,such level is other than the spillway
elevation plus the aforesaid flowage;

I
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'i

9.

10.

.l.

2.

In'accordance with rule 2 and on the basis of a 14 year ~~
record of water levels compiled by the,Department Water
Resources (Agency ,exhibit 121, the mean water level of the
Lake Dunmore for purposes of ,establishing  jurisdiction.under
29 V.S.A.; Chapter, ~11 is 52 inches on gaged at the dam.'  r.~

.~
Although above the actual water, level at the:time of theirs '.
con'struction  during' February and/orWarch; the Masterson, ~’
Ke,tcham,!  Otis ’ ,and Devoid bulkheads, some; of the a'ssociated
backfill ,material,~ portionsof the decking ~and:~the  attached ".
docks all. encroach.beyond  the meanwater level,of  Lake
Dunmore as determined by Rule2 of..the ~Water  Resources
Board. (Appellants exhibits 1; 4 and 5 and Agency exhibits
1, 31~4 and 12). "

The Otis' and each of~:the~appellants have placed twos wooden
docks,~mounted  on piles 'or floats adjacent to their I
respective bulkheads and de~cking. The two docks associated
with each property are both approximately 20 feet long, have
'a combined.surface area of less than 500 square feet and'are'
not used for commercial purposes.~

On June 8 or 9, 1986 Paul Cummings'an investigator for the
Department of Water Resources became ~aware of the masterson,
Ketcham,  Otis and Devoid bulkheads ,and decking. On June 19,
1986 Mr. Cinnniings and Donald Manning, a registered
professional engineer employed by'the Department of, Water
Resources,~  visited the Masterson, -Ketcham, Otis' and Devoid
properties to determine the.~extent  to which the, bulkheads, ,)':
backfills  material and~decking ,encroached,beyond  themean,:':
water ievel of Lake .Dunmore. Atthe~time  of.this visit, ,the
cons'tructi.onof  the :bulkheads  and decking,was  complete and,
the water'level was 51 ipches eat then gage or one inch.below
then meanwater level of 52 inches. 'Mr.. Cummings and M~:Y
Manning made sketches.~of the construction,, took photographs,
made'.measuriments including water depths of the Masterson,
Ketcham,  Otis' land Devoid bulkheads and decking and
estimated the location of'the shoreline prior to ”
construction. The exact'location  of the shoreline atmean~
water level.could notreadily be determined.because the
backfill material and the,decking largely obscured the
originaX shoreline.

On the basis of notes and,measurements  taken on June 19,
1986, Mr. Cummingsprepared individua1‘  site plan drawings
(Agency exhibits 1, 3; and 4). On the basis of these
individual site plan drawings a composite site plan drawing
showing~all,f~our properties and the encroachments was,
subsequently prepared (Agency'exhibit  2). None of these
drawings are to scale. On the basis of these drawings the
Department ,o,f Water ,Resources, estimated the extent of
maximum encroachment by the b,ulkheads as: ~Harold Masterson
six feet, Chester Ketcham, twelve feet, Maxwell Otis fOUr
feet and George Devoid ten feet. These estimates; reflect
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13;

.4.

5.

6.'

7.

the distances between the maximum pointof'~encroachment and
what is identified as the "old shoreline" (Agency exhibits ~2
and 4,) or the ~:".top  of the old shoreline" (Agency exhibits 2~
ana 3).
:potential

The.,Department  of Water Resources acknowledges a T.
error between one'and two feet in their estimate .',:

of thee mexiaium  extent of enc~roachment., ._~ .; _'~ ” .,. .~_,~

In.O&tober of:l985' R&well and Marion Otis. an&he ,’ .~; 1:~‘~
appellants filedapplications with the Department off Water Jo
Resources seeking~  approval of their respective .~:: :.~~: :::
en$roa&aient;s'under the provisions'of.29 V.SiA.j'Cha&er  ll.,
(Appellants exhibits ,i,,'d~and 5) i ~,\ ‘~

~Thereview  of su&applications'is  coordinated on behalf of".
the'Department of Water Resources by Donald.Manning.  Mr.
Manning, inaddition tom providing written notice to abutting
property-owners and the selectmen of the town in whidh the,
proposed encroachment is.located, routinely provides such
notice to, among others, the District Fisheries.Biologist.

,Mr. Manning subsequently reviews the ~applications and, all ~’
~comments received in response~to the written notice and ,~
prepares a draft dec~ision. The draft decisionand the
,Department's file on each application are them.forwarded to
David.Clough,of  the Department of Water Resources for his
review and final action on behalf of the,Department.

Upon receipt, the appellants applications and that:of
Maxwell and,Marion Otis were annotated "after the fact"
Mr.-Manning and yere'.subsequently reviewed ~in.the manner

by

described in preliminary fin~ding  #lB:abov~e.'  The'District  . .
Fisheries Biologist for Lake Dunmore, David Callum,
commented on all four applications in separate letters~ each 1
dated May 23,.l986.  ~*’

On.januarv~7~,~'1987;'~he'Department of Water Resources.
.app,roved'the,application  and, Maxwell Otis (Appellants
exhibits 9) and in three separate but identical decisions

~~;

d~enied the.appellant'~s  applihations on the,basis of their
adverse impaction 'fish habitat and their inconsistency with
the natural surroundings.'On all other ,criteria~related'to
a determination of public good, the Departm.ent,iconcluded
thatthe~ appellant's encroachments wou,ld not. advereely ~~ "
affect the public good.~ Ineach  case Mr. Manning's dr~aft
decisionwas endorsed.by Mr. Clough with only minor changes
and was'is,sued  asthe Department's ,final decision on January
7, 1987.

The Department~of Water Resources received no comments
regarding the consistency of~the appellants proposed
encroachmeqts  with the natural surr,oundings.'  ~Mr. Manning's
recommendation for,an  adverse finding on this criterion,
which was accepted as the Department's position in its final
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9.

0 :

1.

decision, was based on the following rationale: (a) the
encroachments proposed by the appellants replaced a
shoreline which was naturally irregular and undulating in
shape with 'a shoreline.of  straight lines and (b) the

:encroachmentswere more~,extensive than necessary to 'protect
against shoreline erosion. For these reasons~the
encroachments proposed, by'the appellants~were  deemed to~,,be
Visually,intrusive. 3.

r ~,C, I ’ _ .->
.’

_.The area'.surrounding  the~~encroachments~  proposed by the 'Otis]'
and the,appellants  is characteris,ed'  by high density summer L
camp/residential 'development. The lay of~,the .land is
relatively ,flat,' and the most conspicuous vegetation is
relatively mature, deciduous trees. These larger trees
',create a :shaded:canopy over and surrounding the ~,housi.ng ~'
~built,'in the area and establish the dominant natural visual
characterof the,lakeshore.

The other predominant vegetation is grass which runs from
the water's edge to the houses and surrounds ~them. T h i s
grass represents an alteration of the natural'setting. Cn
the 'shoreline of ~virtually every property there is some
man-made structure including docks or boathouses and
bulkheads., The materials used fin constructing the
appellants bulkheads and decking and that~ of the Otis' are
either wood 'ore some form of rock. Their forms ares low and;
horizontal.  Their ~colors are.neutral and natural, all Of
them either, being stained a dark brown.or left in their
natural gray nor brown st,ate., (Appellants exhibit~,lO) 1

Other~than~ information submitted .by the four applicants, the
only comments which the Department received regarding'the
impact of.the proposed .encroachmentson  ~fish habitat,were
those filed on Mayy23, .I986  by David Callun'the~District
Fisheries Biologist (Appellants, exhibit ~8).

:
On May.27, 1986 -the appellants'filed  anaffidavit with the
Department ofWater  ~Resources  from ,Peter Mackey the operator
of a boatrental and,,fishing  tackle business on Lake' Dunmore;
regarding th,e:'impactof the ~proposed  encroachments
generally, including their impact onfish habitat
(Appellants exhibit 12). The Mackey affidavit was not
forwarded to the District Fisheries. Biologist. for his review

and comment ~prior to the'issuance of the Water Resources
Department's decisions on January 7, 1987.

In terms of protecting f&h habitat, the,'Department  off Fish
and Wi'ldlife is primarily concerned with the cumulative
impact of encroachments on the littoral zone. The, littoral
,z.one consists of that portion of a lake where sunlight
reaches the bottom in sufficient quantity to allow for the
growth of aquatic vegetation. Lake Dunmore has a surface
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area'of  ,approximately  985~ acres, 50% of which is in the
; littoral zone. In,the,vicinity of the proposed
ept?coachments,  the littoral zone extends to those portions"

of,.the Lake which are less .than 15 or 20 feet deep, i- ‘, . . .e.~,
$%

22.:?:In  evaluating any proposed~ enqroadhment, for it, potential  ~,~,
,':~~~.~at-on,~.fish~habitat  Mr .Callum considers the following,. :~

.;.fa$ors?~ (a) ~~~whether  there is any,'~history  of fish,~spawning ::~,
,~+$n:the area:,affected  ~(b).,.the :physical* nature, of the :~ ..’ .,.;.::‘:~
::'&&line~ and‘bottom..and '($1 the, extent of shoreline: ’ . . I::,$

~~‘F&i$j&fi,  ,~~,  :
.:$# .‘:., ,~ ‘.~ ~) ~/

23; In~,the  course ~of his evaluationof the encroa~chments
~: '.'proposed by the,appellants  and by the Otis'; 'Mr~. ~Callum
~Sdetermined that~there  is no -record, o'f fish~spawning  having ~.'
~occurred in,the area.'affected. Because ,the encroachments
~were,Constructed  prior to his review of the,site, Mr. Callum
was not able to.evaluate,the  extent of shoreline erosion at
the properties in question. However, she evaluated shoreline.
erosion in the vicinity of the proposed..encroachments  as

\ 'being "minimal."

!4., :Mr. Callum's comnients on each of.the-appellants  applications
(Appellant exhibit ~8) and,on the application of the Otis' ~,~

"~ (AppellantYexhibit  9) were identical and reflect a~~"generic
..positionY.  on encroachment generally and~bulkheads (retaining

walls)' specifically:~ _ .~
.,

ecu 'Allnew retaining ~walls should be builtso not to
encroaob into then water of the.lake., Ifs a wall is to

'~ :~~':“ be replaced hit should be~~recon~structed inthe exact
: .location  as the. old 'wall. . I i

. ;The- Fish'E.Wildlife  Department requests that ‘any_~ : .,io&truction  into~gtate~waters  be denied because ,of the
'.~ ',impact on'the:fisheries of the lake.

,5.
,,ij. ‘~ ~~

\,

~-,In terms of their ,impact,on fishery habitat,,there:is  no
~scientific basis for distinguishing between the encroachment

proposed by :the Otis' and those proposed by the appellants..
‘,

‘6. ~The Department of Water Resources reached the following ~~
conclusion regarding.the  Otisbulkhead's impact on, fish'and~
wildlife habitat:

The District Fisheries Biologist reported the shoreline
,waters are ,the. most.productive  of.the water (sic),on
the Blake. This is the area you'would also find
sunfish, perch, and bass spawning. Also, all new
retaini.ng,walls  should be built so as not to'encroach
into the waterof the lake. If a wall is to be
replaced, it should be reconstructed in the exact
locationas the old wall and be of materialfree'of

I’



i. . ?re,liminary Findings of Fad
Lpril 15,~ 1987

., ; .‘:,” .~ :I
,.

)age ;9,
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,7~,:~ .,~ Ins. its: dedision~~,regilrding~  the ~0ti.s: applic&ion, the';;? '. ~", ‘.
~.,,;"g-Dep$ri$&it  ~of 'Water  ~~pesotirces &nclded  ~that since the ," :”
.prbposed,bulkhead.was &placiiig %I previous bulkhead and was,

"co&truct&:&sentfaPlg‘in tlii~ sa&e ~location or'no more
than 4' lakeward eat the point'qf maximum encrbachment,."  hits
impact.'on ~fish habitat is "minimal."

8.’

..,

‘In its 'decision regarding the.aip&lants  applicati&s, the ;
Depar*ent~of,Watei: .Rtisources coticluaea~~.that  .each of .the :
propose&encroachment& adverseiy~  affected .fish habitat
because: ,::’ ~. ,~ ~’ ,i~ 4’.

‘C
,J%i ,,’ The &xtd&of .the ~nizroachm~ni&~be~ond  ~+he ~T&I ,w&er ::~

.

~.., ':leveJ,,meant.  that~ "important' fi~sh ,habit~at has B&en lost' :
1~ due the wall and .deck cons.tru,ction. " :,_.  ‘~ -,~,.. .~ ‘, ‘.., ,,,: I. ,:

ji, : f”&& ~~ &&iia& && ,&gact ~& ‘,&ia; “;horel&  : ,’ -, y., ~ ,,

,.cotis'tructioti~.could substantially~"re+e,.the  habitat
_ : :. necessary td,:sustain  the \sourceS of ,itidlgenous fishy t: ~“j~~.

,~spqzie,s;n.  ‘~ ,I’ .,
in

~.OPPORTUNI~~':FOR-'~ARTIES  '&F& EXCE&O&eR  i&QtiES'&
,,'~,,$  ; .~_ :‘~~ ~)’  ‘:’ ~ ~_I  ~’ _I

The:above pre.liminary ,f&lin&s &:fa&~'are.issukd  ihi' I;:
..:‘:;i:;::,,

:cord,ance~with', 10 V.s;A~, ,g905 by..'the referee appointed byjthe.‘$”
srmont Wat& Re'sources Baajrd; i 811 ,parties,~in  iuteresf %&this (~.,
coceediq asidentified ,above  have the,opportunity~+jo ~file “y ‘~’
tceptions or rquestti iri rekponse  to these, findings. Zn order
) be considered by~the Water Resources Board any such exceptions
: ~reque'stsmutit  be rticeived  at this dffice on or be$ore~May 6,
107; All correspondence regarding this matter ~,should b
messed to the Vermont Water Resources Board; State' Of:&
iil$,ing, M?ntp+ier, Vermont'-~05602.(,tc+ephone  828-2871):  I_

Done this,

fr

15th day'of April, 1987, at Montpelier, Vermont:


